IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

United States of America CRI M NAL ACTI ON
V.
Jonat han G bson NO 98-93
VEMORANDUM

The defendant, Jonathan G bson, filed a notion
requesting a dowmnward departure for his cooperation with the
governnent pursuant to United States Sentencing CGuidelines
5K1. 1%, over the government’s objection. |In February, 1998, M.
G bson was charged by information with one count of bank fraud.
As part of his plea agreenent, G bson agreed to cooperate with
the governnent. On August 14, 1998, M. G bson was arrested in
Cherry H I, New Jersey and charged with theft and negotiating
bad checks. M. G bson contends in his notion that he was
arrested in August while attenpting to assist the governnent by

gaining the trust of a particular suspect.? M. G bson nmaintains

United States Sentencing Quidelines 8§ 5K1.1 states, “[u]pon
notion of the governnent stating that the defendant has provided
substanti al assistance in the investigation or prosecution of
anot her person who has conmitted an offense, the court may depart
fromthe guidelines.” U S S. G § 5KI1.1.

*The governnent adnmits that to assist M. Gbson in his
efforts to cooperate, the F.B.l. agent assigned to his case
authorized himto use a New Jersey driver’s license in the nane
Ti mot hy Johnson, and to obtain a social security card, library



that he put hinself in danger trying to aid the governnent and
that, in such unusual circunstances, he should be able to make a
8§ 5K1.1 notion normally reserved for the governnent.

M. Gbson relies on In re Seal ed Case, 149 F.3d 1198

(D.C. Cir. 1998) which held that the district court has
authority, even in the absence of 8§ 5K1.1 notion by the
governnent, to depart downward fromthe sentencing guidelines
based on the defendant’s assertion of substantial assistance.

The portion of the In re Sealed Case opinion permtting the

district court to depart has since been vacated pending a

rehearing en banc. 1n re Sealed Case, 1998 W. 775647 (D.C.

Gr.). The court in In re Sealed Case concluded that Koon v.

United States, 518 U S. 81 (1996), authorized district courts to

depart fromthe guidelines based on cooperation where the
circunst ances take the case out of the “rel evant guideline

heartland.” |In re Sealed Case, 149 F.3d at 1203. Inits brief,

the governnent argues that In re Sealed Case was wongly deci ded,

card and voter registration docunents in the nane Ti nothy Johnson
in order to work with the suspect to determine the nature of his
crimnal activity. The governnent contends, however, that G bson
recei ved no authorization to use other false identities, to
purchase a vehicle and ot her nerchandi se in another person’s
nanme, or to wite checks in another person’s name. The
government also alleges that M. G bson failed to apprise the
agent of any of the unauthorized conduct. | need not reach the

i ssue of deciding what in fact occurred between M. G bson and

t he agent because | amholding as a matter of law that the

sent enci ng gui del i nes preclude a downward departure for
substanti al assistance on a defendant’s noti on.
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and that binding Suprenme Court and Third G rcuit precedent holds
that the district court has no authority to depart on the basis
of cooperation absent a governnment notion. | agree with the
governnment’s position and will deny defendant’s notion for the
reasons di scussed bel ow.

The United States Suprene Court has delineated the
boundaries of the district courts’ role in determ ning whether a

def endant has cooperated with the governnent. In Wade v. United

States, 504 U. S. 181 (1992), the Suprene Court held that, absent
unconstitutional conduct by a prosecutor® a defendant’s claim

t hat he provided substantial assistance does not entitle himto
any departure unless the governnent files a 8 5K1.1 notion. The
Suprene Court noted that the governnent’s broad discretion in
filing a 8 5K1.1 notion is limted only by the court’s right to
revi ew whet her the governnent’s deci sion was based on an
unconstitutional nmotive. Wade, 504 U S. at 186. The Third

Circuit echoed this ruling in United States v. Higgins, 967 F.2d

841 (3d Cr. 1992), holding that a departure based on cooperation
is inperm ssible under 88 5K1.1 or 5K2.0 (the provision allow ng

departures in circunstances not addressed by the guidelines) in

]%n this case, defendant does not allege any
unconstitutional notive by the prosecutor in not filing a 8 5K1.1
notion. Defendant sinply specul ates that the government perhaps
abandoned hi m because it was “enbarrassed that he was arrested”.
Def endant’s Brief in Support of the Mtion for a Downward
Departure, at 3.



t he absence of a governnent notion.

The under pi nning of Wade and H ggins is that the
governnent’s decision to file a notion triggers the court’s
review of a defendant’s cooperation, and absent that trigger, the
court has no authority to inquire into cooperation barring a
t hreshol d showi ng of an unconstitutional notive by the

prosecutor. See United States v. |saac, 141 F.3d 477, 481 (3d

Cr. 1998) (“[s]ince 8 5K1.1 expressly |eaves discretion to the
governnent, it is clear that, in the absence of a plea agreenent,
a district court has an extrenely limted role in review ng the
governnent’s refusal to nove for a departure.”). |If Koon is read
to allow the district court to depart in absence of a governnent
nmotion, then the parts of the Wade and | saac decisions referring
tolimted district court authority would be rendered nugatory.

If In re Sealed Case were correct, then the district court could

skip review of the governnent’s decision and nmake its own inquiry
and deci sion regardi ng cooperation. This clearly flies in the
face of Wade and its progeny which condition the court’s
authority to depart downward on a governnent notion, unless
def endant all eges constitutional violations.

Al t hough Wade predated the Suprene Court’s 1996

decision in Koon v. United States, Koon did not invalidate \Wade.

Rat her, the two Suprenme Court decisions are entirely consistent.

Koon provided a general analytical framework for the assessnent



of departure issues, and, unlike WAde, did not address § 5K1.1
specifically. Koon held that the district courts have the
authority to depart fromthe sentencing guidelines when the
circunstances at issue were not considered by the Sentencing
Commi ssion. Koon, 518 U. S. at 96. The issue of a defendant’s
cooperation, however, was expressly considered by the Sentencing
Commi ssion. The result of that careful consideration was the
drafting of 8 5K1.1, which permts such a departure only in the
event of a governnent notion. To conclude that the Sentencing
Commi ssion failed to consider a defendant’s substanti al

assi stance notion nerely because it was not expressly rul ed-out
is untenable. 1n deciding to require a governnent notion, the
Sent enci ng Conm ssi on necessarily rejected a cooperation

departure based on a defendant’s notion. See United States v.

Bruno, 897 F.2d 691, 695 (3d Cr. 1990) ([ Section 5K2.0] does not
aut hori ze departure based on cooperation absent a gover nnent
noti on, because cooperation was considered by the Sentencing
Conmmi ssion, as 8 5K1.1 clearly denonstrates.”).

| agree with ny esteened coll eague, the Honorable Louis
H Poll ak, who held last year that the Third Crcuit already
ruled that a court may not depart pursuant to 8 5K2.0 in the

absence of a governnment 8 5K1.1 notion. United States v.

Abuhouran, 972 F. Supp. 326 (E.D. Pa. 1997) (citing H ggins, 967

F.2d 841)). Accordingly, Judge Poll ak denied the defendant’s



notion for downward departure pursuant to 8§ 5K2.0 based on his
substantial assistance to the governnent. |d.

The sentenci ng gui delines preclude a dowmward departure
for substantial assistance without a 8§ 5K1.1 notion fromthe
governnent, and so, | wll deny the notion to depart as a natter

of | aw.

Anita B. Brody, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

United States of America 5 CRI M NAL ACTI ON
V.
Jonat han G bson NO 98-93
ORDER
AND NOW this day of Novenber, 1998, upon

consi deration of defendant’s notion for a downward departure and

the governnent’s response, | T | S ORDERED t hat defendant’s notion

for a downward departure (docket # 18) is DEN ED.

Anita B. Brody, J.
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